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THORNTON, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1 Unl ess otherwi se indicated, section references are to the
I nt ernal Revenue Code of 1986, in effect for the year in issue,
and Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a $5,827 deficiency in petitioner’s
2005 Federal inconme tax. The issues for decision are:
(1) Whether petitioner is entitled to dependency exenption
deductions for two of his girlfriend s children; (2) whether
petitioner is entitled to the child tax credit; (3) whether
petitioner is entitled to head of household filing status; (4)
whet her petitioner is entitled to the child care credit; and (5)
whet her petitioner is entitled to the earned incone credit.

Backgr ound

The parties have stipulated sone facts, which we incorporate
herein. Wen he petitioned this Court, petitioner resided in New
Yor k.

In 2005 petitioner was unmarried. He worked as a buil ding
superintendent in New York City. As part of his conmpensation, he
was provided with an apartnent in the buil ding.

Petitioner’s girlfriend, Maria Valdez (Ms. Valdez), had four
children, including J.P. and D.F.,? who were ages 3 and 9,
respectively, in 2005. The children were not petitioner’s

bi ol ogi cal, adopted, or foster children.

2 The Court uses initials when referring to a mnor child.
See Rule 27(a)(3).
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Petitioner filed his 2005 Federal inconme tax return as a
head of househol d reporting $18,410 of adjusted gross incone; he
clainmed J.P. and D.F. (erroneously described as foster children)
as dependents and also clained the child tax credit, the child
care credit, and the earned incone credit.

In the notice of deficiency, respondent disallowed both of
petitioner’s clainmed dependency exenptions, the child tax credit,
the child care credit, and the earned incone credit. Respondent
determ ned petitioner’s filing status to be single rather than
head of househol d.

Di scussi on

The burden of proof is on petitioner to show that he is
entitled to the clained dependency exenptions and ot her tax
benefits at issue in this case. See Rule 142(a).?

1. Dependency Exenption

A taxpayer is entitled to claima dependency exenption only
if the clainmed dependent is a “qualifying child” or a “qualifying
relative” as defined under section 152(c) and (d). Sec. 152(a).

A qualifying child is defined as the taxpayer’s child,
brother, sister, stepbrother, or stepsister, or a descendant of

any of them Sec. 152(c)(1) and (2). The term “child” includes

3 Petitioner has not clainmed or shown that he neets the
requi renents under sec. 7491(a) to shift the burden of proof to
respondent as to any factual issue relating to his liability for
t ax.
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a legally adopted individual and a foster child placed in the
care of the taxpayer by an authorized placenent agency or court
order. Sec. 152(f)(1). Neither J.P. nor D.F. is a qualifying
child because neither is related to petitioner and neither is an
adopted or foster child.

An individual who is not a qualifying child may still, under
certain conditions, qualify as a dependent if he or she is a
qualifying relative. Sec. 152(a). Under section 152(d)(1), a
qualifying relative is an individual: (A) Wwo bears a qualifying
relationship to the taxpayer; (B) whose gross inconme for the year
is less than the section 151(d) exenption armount ($2,000 for
2005); (C) who receives over one-half of his support fromthe
t axpayer for the taxable year; and (D) who is not a qualifying
child of the taxpayer or of any other taxpayer for the taxable
year.

Section 152(d)(2) lists eight types of qualifying
rel ati onshi ps, seven of which involve various famli al
rel ati onshi ps that do not cover petitioner’s clained dependents.
Sec. 152(d)(2)(A)-(G. The eighth type of qualifying
rel ationship applies to an individual, other than the taxpayer’s
spouse, who has the sane principal place of abode as the taxpayer
and is a nenber of the taxpayer’s household for the taxable year.
Sec. 152(d)(2)(H). In order for an individual to be considered a

menber of a taxpayer’s household, the taxpayer nust maintain the



- 5 -
househol d, and both the taxpayer and the individual nust occupy
t he household for the entire taxable year. Sec. 1.152-1(b),
| ncone Tax Regs. A taxpayer maintains a household when he or she
furni shes nore than one-half of the expenses for the househol d.
See sec. 2(b); Rev. Rul. 64-41, 1964-1 C.B. (Part 1) 84.

Petitioner alleges that in 2004 Ms. Valdez and her children
were evicted fromtheir Bronx apartnent and cane to live with him
in his Manhattan apartnent, where he clainms they |ived throughout
2005. The limted docunentary evidence that petitioner presented
does not corroborate this claim For instance, although
petitioner offered into evidence D.F.’s proof of school
registration, it is for the year 2006 rather than 2005 and shows
D.F. as residing at a Bronx address. This and other deficiencies
in the record and i nconsistencies in petitioner’s testinony |eave
us unpersuaded that petitioner and the cl ai ned dependents had the
sane principal place of abode for all of 2005.

Mor eover, petitioner maintained no receipts or records of
any paynents nmade on J.P.’s or D.F.’s behalf. Petitioner has not
establ i shed the anobunt of support, if any, he paid on behal f of
J.P. and D.F. or that his contributions constituted over one-half
of their support. Respondent’s determnation on this issue is

sust ai ned.



2. Child Tax Credit

Section 24 generally allows a tax credit for each qualifying
child of a taxpayer (as defined under section 152(c)) who is
under 17 years of age. Sec. 24(a), (c)(1). As di scussed above,
neither J.P. nor D.F. is a qualifying child of petitioner.
Petitioner is not entitled to the child tax credit.

3. Head of Household Filing Status

Section 1(b) grants a special tax rate for any individual
who qualifies as a head of household. Wth exceptions not
rel evant here, the statute generally defines head of household as
an unmarried individual who maintains as his or her hone a
househol d which constitutes for nore than one-half of the taxable
year the principal place of abode of either a qualifying child
(as defined in section 152(c)) or a dependent of the taxpayer
wWth respect to whomthe taxpayer is allowed a deduction under
section 151. Sec. 2(b)(1)(A).

As previously discussed, neither J.P. nor DF. is a
qualifying child of petitioner, and petitioner is not entitled to
a dependency exenption deduction for J.P. or D.F. Accordingly,
petitioner is not entitled to head of household filing status for
2005.

4. Child Care Credit

Section 21(a) and (b)(2) generally provides for a child care

credit with respect to enploynent-rel ated expenses that are
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incurred to enabl e the taxpayer to be gainfully enpl oyed,
i ncl udi ng expenses to care for a “qualifying individual.” Wth
exceptions not relevant here, a qualifying individual is
generally defined as an individual who is either a qualifying
child of the taxpayer (within the neaning of section 152(a)(1))
who has not turned 13 or a dependent of the taxpayer who is
physically or nentally incapable of caring for hinself or herself
and shares the sane place of abode wth the taxpayer for nore
t han one-half of the taxable year. Sec. 21(b)(1).

As previously discussed, J.P. and D.F. are not qualifying
children of petitioner within the neaning of section 152(a)(1).
Mor eover, petitioner does not allege and the record does not
indicate that either child is physically or nmentally incapable of
caring for hinself or herself. Further, petitioner failed to
establish that he actually incurred or paid enploynent-rel ated
expenses for the care of the children that enabled himto be
enpl oyed. 4

5. Earned | nconme Credit

Section 32(a) permts an “eligible individual” to claiman

earned inconme credit against his incone tax liability. To be an

4 On Form 2441, Child and Dependent Care Expenses, attached
to his Form 1040, U. S. Individual Incone Tax Return, for 2005
petitioner’s clainmed enpl oynent-rel ated expenses consi sted of
$6, 000 al l egedly paid to Ms. Valdez to care for J.P and D. F.
| nconsi stently, Ms. Valdez testified that she had no incone for
2005.
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eligible individual, an individual nust either have a qualifying
child or nmeet certain other requirenents. Sec. 32(c)(1)(A). For
2005 an unmarried individual who has no qualifying child is
ineligible for an earned incone credit if his or her adjusted
gross incone exceeds $11,750. Rev. Proc. 2004-71, sec. 3.06,
2004-2 C. B. 970, 973.

Because J.P. and D.F. bore no famlial relationship to
petitioner, they were not qualifying children. See sec.
32(c)(3)(A). Mreover, because petitioner reported adjusted
gross income of $18,410 for 2005, he is not otherw se eligible
for an earned income credit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




